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Abstract 
 

―Only decent work for all—that is carried out in 
conditions of freedom, equity, security and human 
dignity—can provide the social foundations for the 
global economy.‖ 

Juan Somavia, Director General, ILO1 
 

Occupational Safety and Health (OSH) is viewed by most people as one of the 
unattractive areas of policy and practice. States view it as machinery that scares off 
potential investors by increasing their production costs. Enterprises see it as a dent 
on their profit margin. Third parties see it as their only shield against the negative 
social spill-over of economic enterprise.  However without a strong OSH regime 
such hopes are lived only in dreams. Of late the tide has been changing as the 
social and economic cost of occupational injuries and illnesses becomes visible.2 
Advances in industrial processes and the resulting phenomenal  extent of disasters 
that would potentially follow, not to mention the loss of face, and control mechanisms 
such as the use of civil and criminal law sanctions, have all helped to force policy 
makers to rethink OSH and its role in economic policy and practice. In this 
discussion we investigate the extent to which OSH is perceived as part of a regional 
policy blue print for the Southern Africa Development Community (SADC)‘s 
integration programme and argue for a case for an economic approach to its 
regulation. 
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Part I  AN OVERVIEW OF OSH IN THE SADC REGION 
 

1.0 Introduction 
 
The Southern African Development Community [SADC] is going through exciting 
times with social, economic and political reforms of unprecedented scope and depth 
taking place. One area where this is taking place is in relation to regulation. The 
organisation‘s economic structure has now for some time been undergoing 
phenomenal re-alignment so as to facilitate the attainment of the organisation‘s 
strategic goals3 i.e. raising the standards of living of the people in the area.4 One 
channel of achieving this is through the medium of trade and investment, in 
particular Foreign Direct investment [FDI]. Trade and investment is viewed in the 
region as a better alternative to donor aid.  
 
SADC was created to provide for deeper economic co-operation and integration in 
the region, to provide for cross-border investment and trade, and freer movement of 
factors of production (these include labour), goods and services across national 
borders. It was also a desire of the founders of the organisation to be a conduit for 
common economic, political and social values and systems, enhancing enterprise 
and competitiveness, democracy and good governance, respect for the rule of law 
and the guarantee of human rights, popular participation and alleviation of poverty in 
the region.5 What is clear is that though the surface language and mission of the 
organisation is political,6 i.e. liberation from foreign rule, the deeper aim has always 
been economic,7 i.e. regional economic integration. One of the objectives of the 
organisation‘s predecessor, the Southern African Development Coordination 
Conference (SADCC), was to reduce economic dependency on the then apartheid 
South Africa, by achieving economic self sufficiency.8 The founders envisioned a 
common future, in a regional community that ensures economic well-being, 
improvement of the standards of living and quality of life, freedom and social justice 
and peace and security for the peoples in the region.9 Trapped in this are the human 
machines that turn the wheels of the economy whose welfare, health and safety is a 
matter of paramount concern and an indispensable part of the economic equation. 
More than ever OSH is now receiving increased attention in both regional10 and 
multilateral organisations setups.11 However the message on paper has not 
translated well on the ground. In this part of the discussion we look at the SADC 
OSH policy and its rationale. 
 
1.1 A Point of Departure 
 

OSH is primarily about workplace health and welfare and secondly about health, 
safety and welfare of third parties impacted upon by work environment, making a 
marriage between environmental concerns and occupational practices a happy one. 
However health issues associated with the workplace are rarely recognised as 
health matters by policy makers. This notwithstanding its toll on the public purse,12 
productivity and efficiency,13 shareholder value,14 individual regression and 
derailment of poverty eradication efforts is enormous. One possible explanation for 
the invisibility of OSH is that many other health issues compete with it for scarce 
funding. Governments and policy makers are more concerned with problems of 
unemployment, malnutrition, and infectious diseases and these often blur the social 
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and economic costs of OSH related injuries and illnesses. For SADC, as is the 
case with most developing countries, HIV/AIDS over shadows other health issues 
such as OSH. In part II we will look at how to make visible the invisible cost of under-
investment in OSH. In this part we will be exploring the SADC OSH agenda. 
 

2.0 The Early Days 
 
OSH has been recognised by SADC since its establishment in 1992,15 but it is 
relatively recent that in policy terms it is being perceived as part of a blue print for 
the organisation‘s functional regional integration agenda. Several factors account for 
this. These include the changing global dynamics in which trade unions are more 
vocal than before on labour issues, the intensification of Safe Work Programmes by 
multilateral organisations such as the International Labour Organisation (ILO),16 
International OSH campaigns such as the World day for Safety and Health at work, 
which have all helped to catapult OSH to policy frontline. The emergence of a 
knowledge based global economy in which the region economic reconstruction 
endeavors are played out means that enterprises and policy makers are turning to 
economic statistics,17 economic forecast and market surveillance and these make 
visible, the social and economic cost of OSH injuries and illness,18 and its impact on 
efficiency and productivity.19 
 
Another factor is the post cold war acceleration of democracy (all SADC states   
except Swaziland, which is still a monarchy, have embraced democratic systems of 
governance) which has given labour rights campaigners extra teeth and a new lease 
on life. The jurisprudence of collective bargaining and the politics of labour and 
industrial relations depend on social dialogue among social partners, anchored on 
industrial democracy and social justice. For this reason, SADC saw the need to 
involve the people of the region centrally in the process of development and 
integration, particularly through the guarantee of democratic rights, observance of 
human rights and the rule of law.20 Further, as tariff barriers to trade are coming 
down, followed by less state intervention in economic management, markets are 
becoming increasingly transparent and any enterprise that wants to stay in the 
market has to continuously improve its competitiveness. Three factors determine the 
competitiveness of an enterprise, namely (1) its capacity for innovation, (2) the 
quality of its products and (3) its productivity. It is, therefore, not surprising that these 
three factors have become an obsession for modern enterprises that want to remain 
competitive.21  
 
The search for new relationships with clients and suppliers, as factors for production, 
is nothing new in business strategy. What is new, however, is the emergence of a 
new ‗invest in the worker culture‘. This culture requires investing both in the workers‘ 
training and in the improvement of their working conditions and in this culture OSH is 
not only a regulatory requirement but also a means for improving productivity and 
competitiveness. 
 
The original treaty in article 5 (1) states that one of the organisation‘s objectives is to 
achieve development and economic growth, alleviate poverty, enhance the standard 
and quality of life of the people [emphasis supplied] in the region through regional 
integration. Enhancing the standard and quality of life requires improving the health 
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and welfare of the people which includes their occupational lives and the working 
environment. In Article 6 of the treaty member states undertake to adopt adequate 
measures to promote the achievement of the said objectives and further undertake 
to  refrain from taking any measure likely to jeopardise the sustenance of article 4 
(its principles) and the achievement of its objectives, outlined in article 5, that form 
the springboard for the region‘s OSH. Of interest for OSH is article 4(c) in which 
member states pledge to conduct their business in accordance with human rights, 
democracy and the rule of law. It can safely be submitted that labour rights are 
human rights and that ‗racing to the bottom‘ labour standards such as OSH is not 
only a human rights violation but derogation from one of the foundational   principles 
of the organisation.  
 
Due to the supranational nature of the issues that the organisation has to tackle, the 
size of costs and variety of skills and expertise required, cooperation was sought to 
achieve a viable working scheme. Article 21 of the treaty sets out priority areas for 
cooperation but sadly, OSH is not a priority area. However the treaty, as amended in 
article 21, expands the list of priority areas to include social and human 
development22 which encompasses OSH. According to Article 21(2), the primary aim 
of the cooperation is coordination, rationalisation and harmonisation of macro-
economic policies, strategies, programmes and projects in the areas of co-operation. 
The reason for harmonisation is to assist in the free movement of people, goods and 
services in the region. As tariff barriers to trade are coming down, OSH can 
effectively act as a technical non-tariff barrier to trade, through its effect on 
commodity prices and production, a fact that can be mitigated by harmonisation of 
OSH policy across the region. The process of implementing the treaty is through 
protocols.23 SADC has since concluded a number of protocols some of which have 
an impact on OSH. In this discussion we classify these policy initiatives into 
packages and we look at them in turn. 
 
2.1 The First Package of Measures 
 

These are initial measures aimed at recognising OSH as part of the blue print for 
regional integration and are contained in article 5 (1) (a). In this article there is 
recognition of the dualism of social and economic policy in a functional regional 
integration programme. In  trying to  achieve  development and economic  growth 
the  region undertakes to  balance  social progress and  economic growth  and views  
the two as complimentary to each other. There is a tacit acknowledgement  that the 
occupational  wellbeing  of people in the region is  fundamental, as  healthy people  
make better  economic actors and  healthy workers are  likely  to  promote  efficiency 
and production in an enterprise.24 
 
In 1999 SADC adopted a protocol on Health25 whose objective was to provide a 
framework for identification, promotion, co-ordination and support of those activities 
that have the potential to improve the health of the population within the Region.26 
Member states are to identify those activities that have the potential to negate the 
health of the population in the region such as OSH injuries and illnesses. The lead 
article for OSH is article 24 which not only recognises the effect of OSH on social 
and human development and economic growth but also its cross-sectoral nature. It 
enjoins member states to assist each other in the development and delivery of 
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integrated occupational health services and co-operate in reducing the prevalence 
of occupational injuries and diseases. There is a recognition of the connection 
between the wider environment, environmental health and OSH so that in article 23 
of the protocol, member states undertake to collaborate, and to co-operate and 
assist each other in a cross-sectoral approach in addressing regional environmental 
health issues and other concerns, including toxic waste, waste management, port 
health services, pollution of air, land and water, and the degradation of natural 
resources. 
 
OSH is also dealt with in the context of mining under the protocol on mining.27 In this 
protocol member States agree to cooperate in improving the practices and 
standards of OSH in the region's mining sector.28 On account of cost, complexity of 
OSH problems and hazards associated with mining, there is introduced an element 
of cost sharing through which member states agreed to sharing training and any 
promotional facilities related to occupational health and mining safety in the region. 
 
OSH is also covered in Article 16 of the Trade Protocol where it is addressed in the 
context of sanitary and phytosanitary measures which refer to plant and animal 
health. Whether  article 16 is viewed as such  by practitioners and policy makers in 
the region  remains to be seen but in practice  animal health includes human health  
and  sanitary  and phytosanitary  measures protect both  animal, human and  plant 
health. This is critical for a majority of SADC states whose economies are 
predominantly agro-based, where the agricultural environment also provides the 
living environment for a majority of the population. These protocols are directly 
linked to the earlier initiative under the treaty and address OSH in the context of their 
overall framework. However there are other policy instruments that have been 
adopted to deal with OSH and these form the second package. 
 
2.2 The Second Package of Measures 
 
Collectively the policy initiatives comprise a six-pact outfit i.e. the protocol on 
health,29 the social charter,30 a code of practice on the safe use of chemicals31 and 
the code of conduct on HIV/AIDS and employment.32 This is not the same as saying 
that these are the only or most important sources of OSH policy documents in the 
region, rather they represent SADC‘s own efforts to give meaning and effect to its 
treaty undertakings. Of these the milestone is the Charter of Fundamental Social 
Rights. The lead article for OSH is article 12. The Charter is the first instrument that 
specifically addresses OSH.33 A discussion of the charter is beyond the scope of this 
paper, suffice it to say that the region‘s OSH policy has been clearly spelt out in the 
Charter. Together with other measures, they represent a policy shift from an 
economically driven social policy to a stand alone social policy equally weighted with 
the region‘s economic policy. 
 
2.3 The Reform Programme 
 

SADC was set up to promote economic and social development in the region34 and 
for the establishment of common ideals and institutions as infrastructures to support 
its goal.35 Development, poverty alleviation and living standards36 were the initial 
priority areas for cooperation,37 in order to foster regional development and 
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integration.38 Under the organisation‘s Regional Indicative Strategic Development 
Plan, responsibility for OSH has been given to the directorate of Social and Human 
Development and Special Programmes39 (SHDSP) that has responsibility for 
development, promotion and harmonisation of employment policies and labour 
standards in the region. The change is a response to structural and institutional 
limitations inherited from its predecessor and to re-position the organisation for the 
social-economic challenges confronting the region.40 
   
Current reforms are an alignment of the organisation‘s aspirations and the 
mechanism of realising the same. They are part of the organisation‘s evolution from 
a ‗coordinating conference‘ to a ‗development community‘ that is responsive to 
global and regional shifts in economic perspectives.41 This should not just be seen in 
regional terms, but more wider than that .On the continental stage the Organisation 
of African Union (OAU) was on 9th July 2002 transformed into an African Union 
(AU).42 Fundamental to OSH, has been the abandoning of the principle of non-
interference in internal affairs of member states,43 which in the past had been 
responsible for the organisation‘s complacence over human rights abuses in 
member states. As indicated earlier, human rights include both social and economic 
rights such as OSH.  Following continental changes the African Charter (1963) 
establishing44 the OAU and the treaty of Abuja, establishing the African Economic 
Community 1993,45 have been synthesised into a single document, the Constitutive 
Act (The Act).46 The significance of this development is that continental social and 
economic policies have now been recognised as two sides of the same coin.47 This 
is in contrast to the past policy conception that wrongly viewed social progress and 
economic growth in the region as a by-product of a political agenda i.e. liberation 
from foreign rule for which one of the casualties has been policies on OSH. The AU 
Act is a deconstruction of Africa‘s regional policy, which has raised new hopes for 
OSH. 
 
3.0  Scope of OSH Regulation 
 

The nature and scope of OSH regulation is set by the very definition of what OSH is. 
Since 1950, ILO and WHO have shared a common definition of occupational health. 
It was adopted by the Joint ILO/WHO Committee on Occupational Health at its first 
session in 1950 and revised at its twelfth session in 1995.  Untypical of standard 
definitions, OSH is defined in relation to its aims. The definition reads: 
 

"Occupational health should aim at the promotion and maintenance of 
the highest degree of physical, mental and social well-being of workers 
in all occupations; the prevention amongst workers of departures from 
health caused by their working conditions, the protection of workers in 
their employment from risks resulting from factors adverse to health; 
the placing and maintenance of the worker in an occupational 
environment adapted to his physiological and psychological 
capabilities; and, to summarise, the adaptation of work to man and of 
each man to his job." 

 
OSH is a cross-disciplinary area concerned with protecting the safety, health and 
welfare of people engaged in work or employment. As a secondary effect, OSH may 
also protect co-workers, family members, employers, customers, suppliers, nearby 
communities, and other members of the public who are impacted by the workplace 
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environment. The primary, reason for establishing OSH standards is moral. An 
employee should not have to expect to be injured at work, nor should others 
associated with the work environment.  
 
A further factor that favours OSH is economic. Many governments realise that poor 
OSH performance results in cost to the State (e.g. through social security payments 
to the incapacitated, costs for medical treatment, and the loss of the "employability" 
of the worker). Employing organisations also sustain costs in the event of an incident 
at work (such as legal fees, fines, compensatory damages, investigation time, lost 
production, lost goodwill from the workforce, from customers and from the wider 
community). Finally OSH makes a good political case. Industrial disquiet resulting 
from appalling OSH standards can lead to labour unrest and electoral loss. Labour 
unrest can also scare away potential investors and  therefore it would be  true to say 
that the scope of OSH goes beyond  preventing  work related  accidents and illness, 
but encompasses the causes and consequences of occupational injuries and  illness 
and  affects not only workers, but  also third parties. 
 
3.1  A Case for OSH 
 

As the imperatives of current economic undertakings create new work 
arrangements, production processes, cultivate complex supply chains, and facilitate 
rapid movements of capital and production units, workers often suffer from the 
quantum leaps and falls of the global economy and labour standards are designed to 
absorb some of the social shocks of this economic turbulence. The concept of labour 
standards, let alone OSH, is controversial and often misunderstood. Efforts to 
domesticate OSH regulations have sometimes been seen as ‗anti-business,‘ 
‗investment disincentive‘, ‗a regulation that has no place in the free market‘, and ‗as 
a hindrance to competitiveness‘. Initiatives to include this concept in trade 
discussions have earned it labels like ―a non tariff measure,‖ ‗a job killer‘, and ‗a 
western protectionist measure‘. Some simply call it ‗market rigidity‘ and ‗a desirable 
incentive without empirical basis‘.48 However attitudes are beginning to change.49 
Codes of conduct and corporate social responsibility initiatives covering human 
rights, environmental protection, and workers‘ rights have emerged. In an ILO 
International Labour Review, an econometric study concluded that ―no solid 
evidence is found in support of the view that foreign investors favour countries with 
lower labour standards, indeed all evidence of statistical significance points in the 
opposite direction‖.50  
 
 These findings point to the centre stage that International Labour Standards (ILS) 
are taking and the weakening of the comparative advantage in labour argument  for 
those opposed to a social clause in international  commerce. The jurisprudence of 
ILS and human rights makes it hard to sustain the case for comparative advantage 
as no one can be allowed to have a comparative advantage in human rights [abuse]. 
For purposes of our discussion, two cases can be made out for promoting and 
enforcing OHS at national and enterprise level. First is the economic case. Labour 
standards improve economies.51 Many developing countries argue that keeping 
labour costs low is their only comparative advantage in manufacturing and services. 
This is incorrect as it does not take into account the productivity-increasing effect of 
ILS. Lack of respect for basic workers‘ rights has a negative impact on development 
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and perpetuates the circle of poverty.52 Second, there is a governance case for 
OSH. Good governance demands that labour standards be set and enforced. 
Respecting labour standards, in whatever form, has a number of positive 
governance benefits; for example, it (i) builds respect for the law,(ii) increases 
respect for human rights,(iii) promotes decent work,(iv) improves dialogue between 
social partners, and (v) improves prospects for exports as importing countries 
increasingly demand respect for ILS including CLS. 
 
In the case of SADC, a number of rationales for a policy on occupational health53 
and safety for SADC can be advanced. The starting point is the impact of 
globalisation and liberalisation of the global economy, which has led to increased 
trade and investment mobility.54 Globalisation is having both positive and negative 
effects of relevance to OSH. On a positive note increased trade has been beneficial 
to the SADC economy and is the best alternative to donor aid. On the negative side 
increased trade for instance in agricultural inputs like agro–chemicals has brought 
new hazards and risks that SADC economies are ill-equipped to handle.55 The 
technological gap between the producing developed countries and consuming 
SADC is one reason, while high illiteracy and innumeracy levels in the region 
provides a justification for regulatory intervention to mitigate the erosion of social 
standards in the name of free trade and liberal investment schemes.56 This would   
enhance the protection of the workforce and communities especially where living 
and working environments are basically the same such as agricultural and mining 
establishments. Faced with serious institutional limitations in the area of social 
protection and the impact of OSH on integration, it is in SADC‘s interest to improve 
its record in this area if its collective economic gains are not to be wiped off by 
adverse social consequences of work related injuries, ill-health and fatalities.57  
 
Another factor that needs to be appreciated is changes in the global economic 
tectonic plates. China has joining the WTO and more Chinese TNCs are looking to 
Africa as a potential investment destination. China‘s role in Sub-Sahara Africa has 
been rising fast since the start of the decade,58 both directly – through investment, 
bilateral trade and aid – and indirectly – through the impact of Asian demand on high 
commodity prices over the past three to four years.59 Due to a number of countries in 
the region relying on exports of primary commodities, China‘s strong growth and 
demand for commodities has not only had a positive impact on the region‘s 
economic outlook but has also seen an import of China‘s labour  standards as  part 
of the investment package  in the region60 and, as is well-known, China‘s record on 
labour standards is less than impressive,61 and this provides the reason  for the  
region to have a strong and effective  regime for  labour standards  such as  OSH. 
The accident in Zambia where at least fifty workers were killed and several others 
injured in a blast at the Chinese-owned plant which supplies explosives to local 
copper mines is a good example.62 In view of such trends SADC needs, not only to 
be receptive to FDI, but also to improve its institutional infrastructure for safely and 
sustainably dealing with the socio-economic consequences of the scramble FDI in 
the region.  
 
Granting that everyone has a right to health, which includes a right to safe working 
and living conditions,63 it is imperative for SADC, in the context of its economic 
integration, that the jurisprudence of human rights provides some of the reasons why 
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OSH is economically efficient and an indispensable part of the integration 
equation. National and international human rights instruments also emphasise the 
'indivisibility' of civil, political, economic, social, and cultural human rights,64 I.e. that 
the objective of individual self-determination and self-development requires not only 
'negative' freedoms but also 'positive' economic and social rights, enabling citizens 
to acquire the economic resources and social means necessary for actually using 
their human rights.65 Modern economic theory emphasises the instrumental role of 
human rights for economic and personal development, e.g. as incentives for savings 
and investments, as legal preconditions of professional freedom and transfer of 
property rights in an exchange economy, and as defensive rights promoting the 
'internalisation of external effects' through contractual agreements or court litigation. 
'Freedoms are not only the primary ends of development, they are also among its 
principal means ... Political freedoms (in the form of free speech and elections) help 
to promote economic security. Social opportunities (in the form of education and 
health facilities) facilitate economic participation. Economic facilities (in the form of 
opportunities for participation in trade and production) can help to generate personal 
abundance as well as public resources for social facilities. 
 
Freedoms of different kinds can strengthen one another.66 Hence, 'only with political 
freedoms can people genuinely take advantage of economic freedoms. Rights make 
human beings better economic actors. You can not legislate good health and jobs. 
You need an economy strong enough to provide them and for that you need people 
economically engaged. People will work because they enjoy the fruits of their labour: 
fair pay, education, and health care for their families and so forth. Thus economic 
and social rights are both the incentive for and the reward of a strong economy. 
When individuals are acknowledged as an important part of the system they tend to 
take responsibility for it and make efforts to maintain and improve it.67 Under-
investment in health and safety is not an acknowledgement of the value of labour 
and it is unlikely to inspire a sense of responsibility and improved efficiency and 
productivity. Recognition of human rights, such as freedom of producers and 
consumers, gives rise to market competition and calls for legal rules enabling 
mutually agreed market transactions (e.g. liberty rights, contract law, property 
rights), limiting abuses of market power (e.g. by means of consumer protection law), 
and promoting monetary stability and undistorted competition (e.g. by means of 
monetary, securities, and competition laws). Besides the human rights argument 
other reasons can be given why OSH is crucial to SADC or for that reason any 
integration programme. Firstly is the integrationist rationale premised on the fact that 
harmonisation of laws and social values are the cornerstone of any functional 
regional integration. For the integration process to move forward, member states 
need to find common ground in their national policies and plans.68 Emerging social 
problems with a regional dimension69 may stimulate further intergovernmental co-
operation. These include those associated with OSH70 and HIV/AID71 and cross 
border drug running72 and other cross-cutting issues. Secondly common OSH 
standards assist economic integration, since products can not circulate freely within 
the region if prices for similar items differ in various member states because of 
variable OSH costs imposed on business.73 In other ways harmonisation of OSH 
standards in the region would assist the process of economic integration.  
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By OSH standards we refer to two distinct types of standards. First are the 
standards concerning labour. These define the general conditions of OSH in the 
workplace. The objective in harmonising these standards is to prevent social 
dumping i.e. the comparative advantages that are derived from lower production 
costs at the expense of standard working conditions in the enterprise. By 
harmonising these standards, we seek social integration in the process of economic 
integration and liberalisation, in a way that economic growth, achieved through 
economic integration and liberalisation, is accompanied by social progress. Second, 
are standards concerning product safety. As tariffs are eliminated or reduced, non-
tariff technical barriers acquire more significance in international trade.74 Technical 
standards, particularly those relating to product safety, can block international trade 
as effectively as high tariffs and for this reason harmonisation of product safety 
standards must be viewed as a  prerequisite for any functional economic integration. 
 
A reduction of human, social and economic costs of accidents and ill health borne by 
the workforce will not just bring huge financial savings75 but also increased 
productivity and quality of life for the region.76 The health status of the workforce in 
every country has an immediate and direct impact on national and world economies 
and has political implications. In the case of Malawi the constitutional measure of the 
success or failure of government policies is rural standards of living.77 From this we 
can safely say that there is a political case for improving OSH at domestic and 
regional levels. For SADC, the last century has brought new and complex 
technologies into the region from the industrialised world. With these has been an 
importation of risks that attend to such technologies in a region that lacks 
infrastructure to support and maintain them safely and sustainably.78 Economically, 
SADC states, like other developing countries, offer TNCs a competitive advantage in 
labour. Companies located in most developing countries have access to cheap 
labour and lower operating costs than their counterparts in developed countries, but 
there is often little incentive to promote environmental ethics, safety procedures and 
community investment.79 Firms typically find it more economical to avoid compliance 
and pay the penalties than to meet statutory requirements.80 On account of 
resources and a skills gap between the developed home states and developing host 
states, the only realistic prospect of effectively regulating or enforcing OSH is 
through collective action within regional frameworks for OSH regulation. 
 
The total economic losses due to occupational illnesses and injuries are 
enormous.81 Such losses are a serious burden on economic development.82 Thus, 
apart from health and safety considerations, the improvement of working conditions 
is a sound economic investment.83 The International Labour Organisation (ILO) 
estimated that in 1997, the overall economic losses resulting from occupational 
diseases84 and accidents85 were approximately 4% of the world's gross national 
product.  In 1992, in European Union countries, the direct cost paid out in 
compensation for work-related diseases and injuries reached 27 000 million ECUs. 
In 1994, the overall cost of all work accidents and work-related ill health to the British 
economy was estimated between £6 000 million and £12 000 million were estimated 
to be US$171 000 million, surpassing those of AIDS and on a par with those of 
cancer and heart disease. In the USA, health care expenditures are nearly 50% 
greater for workers who report high levels of stress at work.86 The introduction of 
more efficient work practices brings about increased productivity and better industrial 
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relations, which is essential for a smooth functioning of the economy which is vital 
for economic integration. It would be safe to say that there is both a political and 
economic case for OSH in the region as it is elsewhere. The need for SADC to take 
a lead arises from the fact that regulation of certain risks such as those arising from 
massive explosions, should be harmonised at a supra-national level on account of 
the scale for resource costs because any disparity in the substance and application 
of health and safety laws and regulations produces distortions of competition and 
affects products prices.87 
 
The other explanation for spelling out a social policy within SADC as exemplified by 
the charter would be that economic trends clearly indicate that issues of poverty and 
inequity are paramount concerns in the region. Unemployment, underemployment 
and poverty are manifestations of employment and developmental problems of the 
region. These problems require comprehensive strategies, including social 
protection measures, alongside economic- and regional integration, addressing 
specific contingencies such as sickness, maternity, employment injury, 
unemployment, disability, old age and death; the provision of medical care; and the 
provision of subsidies for families with children. Other new or indirect contingencies 
such as poverty, lack of food and water, transport, energy and education also need 
to be addressed on the regional level. Historically, economic integration has 
provided a rationale for the promotion of social rights in order to guarantee a level 
playing field and to avoid distortions of competition.88 In the case of the European 
Union integration has been conceived as a safeguard of the welfare state, thus it is a 
new forum in which social rights no longer viable at national level are reintroduced.89 
Though it is true that regional integration is economic, it is not to be seen to be 
exclusively so. It needs to be complimented by some form of political integration that 
incorporates a system of social protection such as effective OSH regulation.  
  
4.0 The Nature of OSH 
 
Over the years there has been a change in the nature of the standards created by 
labour legislation and the sanctions through which they are enforced. There has 
been a tendency to pass from the "thou shalt not‖ to ―thou shalt‖.90 Legislation on 
maximum hours,91 on Sunday and holiday work, on the employment of women, 
children, and young persons is prohibitive or negative. OSH legislation has always 
been different in that it is positive in nature. It says to the employer:‖ thou shalt," for 
example, ensure that dangerous machinery is securely fenced92 or that ladders do 
not slip." Obligations imposed by such ―protective ―legislation are generally imposed 
by OSH law, on the employer not as an employer, but occupier of premises. The 
geographical scope of application of such legislation depends on the wording and 
definition of ‗premises‘.93 Such obligations are managerial and essentially act as 
restrictions on the rule, and decision-making powers of management. Legally 
however what matters are the consequences of this approach to management. For 
example, if a worker is injured in an accident due to the employer's failure to 
properly dangerous machinery a claim for compensation will lie not for a breach of 
the contract of employment,94 but for the breach of a general statutory duty imposed 
by the law upon the occupier of the premises for the benefit of all those who have 
entered them lawfully.95  
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OSH is enforced through civil and criminal sanctions.  For instance the UK has 
corporate manslaughter legislation creating the offence of corporate manslaughter in 
England and Wales and corporate homicide in Scotland for prosecuting companies 
and other organisations where there has been a gross failing, throughout the 
organisation, in the management of health and safety with fatal consequences.96 
The legislative intervention has been as a result of the low success rate of common 
law prosecutions of the offence.97 Prosecutions have, for example, been made 
against the National Rail Track for the Paddington rail disaster. The difficulty so far 
has been that the success rate of such prosecutions is low due to problems of 
attributing criminal intent to a corporation.98 In the civil courts OSH legislation is 
enforced through the law of tort and not generally through the law of contract.99 To 
rely on such legislation a person injured in an accident does not have to show that 
there is any contract between him and the occupier, but that, owing to a breach of 
statutory duty incumbent on the occupier,100 the occupier is liable. The same is the 
case with subcontractors. 
 
 5.0 Continental Framework 
 

SADC exists in a web of regional as well as continental organisations that have and 
continue to shape its social and economic policies. On the continental SADC traces 
its socio-economic policy to the charter of the African Unity (The Charter).101 Article 
2 of the charter was a commitment by member states to coordinate and intensify 
cooperation in order to achieve a better life for the peoples of Africa.  Under article 2 
(2) (e) of the charter member states further undertook to coordinate and harmonise 
policies in their areas of economic cooperation. This was to be carried out within the 
framework of the UN Charter, and the Universal Declaration of Human Rights.102  
Economic cooperation needed an institutional framework and the first step in this 
direction came on 3rd June 1991 when the Abuja Treaty103 was adopted establishing 
the African Economic Community  aimed at the creation of  an African Economic 
Community (AEC)104 that  would   foster economic, social and cultural integration of 
the African continent.105 The AEC was to be predicated on the rule of law106 human 
rights,107 accountability,108 economic justice and popular participation in 
development.109 One of its objectives was the promotion of cooperation in fields 
such as employment as a way of raising continental standards of living110 (emphasis 
supplied). The same language is replicated in article 3(k) of the Constitutive Act of 
the AU.111 This is recognition that improved living standards enhance economic 
stability, foster close and peaceful relations among member states and contribute 
towards socio-economic progress, development and regional integration.112  
 
At institutional level the treaty provides for an economic and social commission113 
charged with responsibility of preparing programmes, policies and strategies for 
cooperation in areas of economic and social development among African countries 
and the international community. One avenue for realising this goal was through 
regional economic communities (RECs) such as SADC and COMESA114 and, where 
none existed, to encourage their establishment.   
 
Although the OAU has been superseded by the African Union (AU),115 its ideals 
have been re-enacted into the Constitutive Act which was adopted on 11th July, 2000 
in Lomé, Togo.116 Unlike the OAU, the AU has a more-expanded agenda117 and is a 
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step towards streamlining and rationalisation of a continental framework that is fit 
for the purpose of 21st century challenges the continent is facing. The text of the Act 
combines in a single text the charter and the treaty of Abuja establishing the AEC. 
The significance of this paradigm shift is that a social agenda in the AU is no longer 
a by-product of a political and economic agenda, as had been the case in the past, 
but is now part of the continental blue print for regional integration.118 The elevation 
of the social side of integration is a giant step forward for OSH. 
 
Article 5 (h) of the AU Act, as read with article 22, establishes an economic, social 
and cultural council (ECOSOCC) as an advisory organ of the Union.119 This sets the 
road map for a continental socio-economic policy that balances economic priorities 
with social protection. This requires social dialogue between social partners in the 
various RECs and the ECOSCC provides that forum and it is here that civil society 
organisations involved with OSH can make a difference to the region‘s OSH status 
and agenda. The question is whether there is dialogue between SADC and 
continental Africa? To answer this, we need to examine SADC instruments of 
relevance to OSH and how this fits into the overall continental agenda. 
 
5.1 Regional Framework 
 

The cornerstone for achieving SADC‘s aims generally has been its Framework and 
Strategy for Building the Community, adopted as a major policy guideline in January 
1993. It identifies issues to be addressed, measures to be taken and the process to 
be followed to implement the Treaty. Crucial to the operationalisation of the treaty 
has been its Regional Strategic Indicative Plan which identifies priority intervention 
areas for the redeeming of the organisations objectives.  According to the plan, the 
main goal of the organisation is poverty eradication. One of the strategies for poverty 
eradication is through social and human development.120 Eradicating poverty 
requires that opportunities be created for the poor to create wealth for themselves. 
This entails building up the capital assets of the poor, redistributing natural assets, 
constructing and maintaining infrastructure and promoting knowledge and health in 
poor areas; protecting the environment and reducing economic inequalities. In the 
area of social policy the road map is its social charter121 adopted by the summit in 
Dar es Salaam, Tanzania on 26th August, 2003. Any discussion of OSH in the region 
has to proceed from a consideration of the source documents such as the treaty and 
its subsidiary instruments. This approach dispels fears that OSH standards are a 
species of an alien legal order imposed on sovereign states by multilateral agencies 
such as the UN and the ILO. As we all know an externally imposed legal order is 
likely to be met with hostility in target states that would affect its effectiveness and its 
domestication. Tracing such a policy from the organisation‘s source documents 
portrays a picture of a home grown legal order which should be easy to incorporate 
into domestic legal systems as it eliminates any hostile perceptions on the part of 
implementing states.  
 
By article 5 (1) (a) of the treaty, the region seeks economic and social policies that 
improve living standards in the region. Since in the case of SADC there is hardly a 
fine line separating living and working environment, overall OSH ought to assume a 
heightened measure of importance on its menu. This is strengthened by increased 
trade and investment flows122 into the region. Increased trade and investment into 
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the region entails increased and new occupational hazards with the potential of 
becoming public health concerns, for example agrochemicals.123 To appreciate this 
fact see Fig.1 below on the global flow of investment although in global terms the 
flow of FDI to the SADC region is small, in terms of regional share there has been a 
steady increase in the flow towards developing countries generally.124 What is 
essential is not the percentage of FDI, rather the fact that global investment flows to 
developing countries on the whole as of 2001 had shown a steady increase. This 
increase has implications for OSH which requires policy harmonisation and 
cooperation as a   cost sharing measure for the region and efficient utilisation of 
human and financial resources. 
 
Graph 1: 
 
Global inflows of Foreign Direct Investment 1993-2001 USD billions, by group of 
countries. 
 

 
 
Source: UNCTAD Division on Investment, Technology and Enterprise Development 
 
Note: Graph 1 shows a sharp decline in global FDI flows especially for the period 
2000-2001. This shows the response of business to international political climate. 
Terror attacks in the USA on 9th September sent global economic shocks as shown 
by corresponding flows to developed countries. Developing countries were not as 
badly affected, and individually developing countries continued to experience 
increased trade and investment flows.125   
 
Article 4 (C) of the treaty presents SADC as a rule based organisation that upholds 
the rule of law and as an international organisation that conducts its external 
relations within the confines of international law.126 The protocol on the tribunal 
empowers the tribunal to apply the treaty, protocols made under article 22 of the 
treaty, and subsidiary instruments adopted by the summit or any organ of the 
community.127 Further the tribunal is required to develop its own jurisprudence 
having regard to applicable treaties, general principles and rules of public 
international law and principles of the law of states.128 A similar formula is found in 
the trade protocol that seeks to conduct SADC trade within the framework of World 
Trade Organisation law.129 Article 12 of the Social Charter specifically makes ILO 
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convention 155 on OSH part of the charter. This flows from article 3 of the charter 
on basic human rights and organisational rights .The article provides that the charter 
embodies the recognition by social partners in the region of the indivisibility of basic 
human rights proclaimed in instruments such as the United Nations Universal 
Declaration of Human Rights, the African Charter on Human and People‘s Rights, 
the constitution of the ILO, the Philadelphia Declaration130 and other relevant 
international instruments. All these are sources for the region‘s OSH policy. SADC‘s 
determination for a better standard of living for its people is clear from its preambular 
language especially in paragraph three of the treaty.131 SADC affirms its 
determination to ensure, through common action, the progress and well being of the 
people of the region. Article 4 sets down the organisations governing principles, 
which include human rights,132 democracy and the rule of law [Art.4 (c)]. These are 
requisites for an inclusive and participatory political and industrial democracy. The 
right to health implies to right to a safe and health working and living environment.133 
It is important that SADC introduces itself as rule-based organisation134 as it sets out 
the parameters within which it will conduct its business i.e. within the framework of 
the rule of law.  
 
Rule of law might mean different things to different people depending on the context 
and usage.135 However in the context of SADC as would be the case with all 
international organisation, fundamentally it includes international economic law as 
applied in its external economic relationship in the process of regional integration. 
The philosophical rationale for a rule–based organisation is that based on past 
history for the region, human rationality, morality and dignity calls for rule-oriented 
rather than power-oriented behaviour. Rule of law has been described by Plato as a 
moral and legal prerequisite for democratic self-government and individual self-
development.136 Contrary to his earlier recommendation of a government by 
philosophers, Plato emphasised in his later writings that person-oriented 'political 
ethics' needs to be supplemented by general legal rules and institutional safeguards 
so as to protect citizens from arbitrary abuses of power and transform their 'natural 
freedom' (based upon physical power) into 'legal freedom' (based upon general legal 
rules and mutual respect).137 These freedoms according to Plato thrive well in a 
liberal political environment predicated on the rule of law.138 Article 5 of the treaty 
sets out the organisation‘s objectives. As stated earlier on, at the top of the list is the 
achievement of development139 and economic growth, alleviation of poverty, 
enhancement of the standards and quality of life of the people of the region 
(emphasis  supplied) and to support the socially disadvantaged through regional 
integration. How it sets out to achieve this in practical terms is crucial. 
 
 Article 6 sets out the strategy it will adopt for realising its objectives. One way was 
to be through harmonisation of political and socio-economic policies and plans of 
member states.140 The other is through the encouragement of people of the region 
and their institutions to take initiatives to develop economic, social and cultural ties, 
and to participate fully in the implementation of regional programmes and projects.141 
Member states also cooperate in areas necessary to foster regional development 
and integration on the basis of balance, equity and mutual benefit.142 Finally, 
member states are supposed to, through appropriate institutions, coordinate, 
rationalise and harmonise their overall macro-economic and sectoral policies and 
strategies, programmes and projects in the areas of co-operation.143 Areas of 
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cooperation include industry, trade, investment, finance, agriculture and social 
welfare.144 This envisages the involvement of civil society in policy formulation and 
implementation in the region.145 The extent to which this has been the case is a 
matter for debate, what is clear is that at domestic level there has been a 
mushrooming of civil society organisations of varying sophistication and degrees of 
independence. This has been possible because of political reforms that swept 
through the region in the 1990s. Most countries in the region have embraced some 
form of democratic governance. The impetus, ironically, for change in the region has 
not been from SADC but rather from external forces such as the end of the cold war, 
which saw governance issues taking centre stage in international relations. The 
conditioning of aid on Human Rights and the impositions of economic sanctions led 
to a collapse of social and economic structures in a number of countries with 
autocratic regimes at the time such as was the case for a number of SADC states. 
The collapse of social and economic structures led to social disquiet that was a 
catalyst for political reforms.146  
 
Questions could be asked whether this in itself is a manifestation of policy failure or 
merely a failure of policy implementation. To answer any such question we need to 
look at developments in the region and within the organisation itself. The 
restructuring of SADC indicates that institutional weaknesses within the organisation 
have impeded the effective realisation of its goals. The debate surrounding a 
comprehensive community social policy, now expressed in the SADC Charter of 
Fundamental Social Rights (The Charter),147 on the modelled on the European 
social Charter,148  is a sign that the community now realises the need for a clear blue 
print on social policy if it is to realise a functional integration of the region.  
 
Recall that the political thinking in SADC from its inception had been for an 
economically driven social policy, where economic growth was naturally expected to 
translate into social progress. Development was conceived in economic terms with 
the social aspect as its by-product. The thinking was clearly misconceived. The 
historical context in which SADC was born is important. Its origin in the Frontline 
States (FLS) meant that political ideals, such as independence from colonial rule 
influenced the organisation philosophical outlook. Though the FLS in its vision had 
social and economic strategy, along the way the two seem to have been 
sidelined.149 After independence, it was time to turn glory into tangible economic and 
social gains. The choice settled for was that of development and economic growth. 
The political systems at the time did not encourage popular participation and in most 
countries authoritarian rule was the order of the day. Social dialogue, let alone 
industrial democracy suffered. This partly explains the slow development of a self-
standing stand social policy in the region. This policy vacuum explains the absence 
of a coherent policy over OSH at regional level and each member state has been left 
to formulate its own policy on OSH. The Mushrooming of OSH legislations in 
member states formulated in isolation of the regional benchmark smacks in the face 
efforts for harmonisation of OSH policies and regulations in the region. The region‘s 
social charter is a milestone as it provides a comprehensive and coherent policy 
blue print on the region‘s OSH. 
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6.0  Conclusion 
 

 With SADC‘s adoption of the Charter as community blue print on social policy, more 
visibility has been given to OSH. Prior to the Charter there existed a plethora of 
instruments, developed independent of each other, dealing with aspects of OSH  but  
lacking coherence and coordination in terms of content, development and 
application.150 Their piecemeal and reactionary or knee-jerk development meant that 
there was no policy coherence in the past in relation to such instruments and OSH 
was treated as a Cinderella body and, at worst. plan ‗B‘. OSH is and ought to be 
plan ‗A‘. This is fortified by the fact that the cumulative effects of occupational 
disease and accidents can potentially make economic gains of integration illusory. 
The problem is further compounded by SADC‘s lack of an organising philosophy for 
OSH and how it relates to its economic agenda of integration. Increased trade and 
investment flows in the absence of a coherent social policy that encourages 
corporate social responsibility cannot bring about meaningfully improved working 
and living standards of life in the region and would be counter to the spirit of article 5 
of the Treaty. The Charter provides a framework for OSH regulation and 
development in the region. What need to be done is for the directorate to give policy 
guidance to member states‘ civil society organisations on OSH.  
 
As the situation stands at present civil society‘s role in SADC‘s activities, despite 
there being an avenue in the treaty for their involvement, institutionalising the same 
is slow and patchy. These need to improve if the policy goals laid out in article 12 of 
the charter are to be of any value. 
 
The above task needs to filter down to member states legislative agenda. Legislation 
as a species of governance requires policy input and debate which would benefit 
from civil society involvement in national debates on the issues. On the positive side 
developments in OSH at SADC level are indicative of a realisation of the central role 
OSH has in trade and investment and ultimate social and economic integration of 
the region. The challenge is how to exploit these in ways that deliver development, 
decent work and improved working and living standards in the region. 
 
Until the signing of the SADC charter on 26th August 2003151 there had never been a 
coherent policy at a community level providing for an effective supranational 
response to supranational social demands of globalisation and its economic agenda. 
The result had been a mushrooming of domestic regulatory responses of varying 
degrees of sophistication and effectiveness in the region. It is interesting that the 
executive secretary in his pre-summit press briefing in commenting on the Charter 
said that key provisions of the draft charter152 include freedom of association and 
collective bargaining,153 freedom of movements,154 equal treatment of men and 
women155 as well as improvement of working and living conditions.156 Conspicuous 
by its absence on the list of key provisions was Art.12, which is the lead article for 
health and safety. The silence might either have been deliberate or unintentional. 
Whatever the case may be it displays some attitudes towards OSH among policy 
makers in SADC. However, the fact that art.12 is now a blue print of the issue is 
encouraging.  
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Whereas in the EU issues of OSH are high on government agendas and there is 
no shortage of public support for such policies as evidenced by the call in some EU 
countries such as the United Kingdom for the strengthening of corporate homicide  
legislation  and its enforcement,157 SADC as a region has a different set of priories. 
Their priority, according to one official at the secretariat, speaking off the record, is 
HIV/Aids and food insecurity. For this reason the optimism has to be a measured 
one. However an economic policy that takes cognisance of this fact will compliment 
the deficit in terms of result and contribution towards working and living standards in 
the region. Politically, liberal economic policies the region has embarked on will lack 
social legitimacy, unless it can be seen that they are capable of translating into 
improved living and working standards of the people of the region through poverty 
reduction, improved living and working conditions. The statistics on OSH in the 
region, let alone agriculture, which employs over 70% of region‘s population, does 
not paint a good picture. SADC needs to realise that OSH are politically deliverable 
and economically sustainable. The onus is on SADC to offer policy guidance, and for 
governments in the region to implement the policy.  The moral case for OSH in the 
region needs no emphasis. OSH issues are also human rights issues and as 
mentioned elsewhere in this discussion human rights are economically efficient. 
Labour in the region has suffered from political repression in the past such that the 
need for human rights for the region needs no emphasis. Industrial democracy and 
human rights are an economic good.158 The above are important factors that cannot 
be left out in the region‘s integration equation. SADC has never had a self-standing 
social policy. What it has had was an economically driven social policy premised on 
the wrong assumption that economic growth in member states would naturally 
translate into social progress.  
 
Developments in sectors of international commerce such as chemical and pesticides 
present us with some explanation for the linking OSH with international trade and 
investment. The creation of ‗the international right to know’ in the form of the Prior 
Informed Consent159 points to an international jurisprudence in favour of social 
regulation of global economic activities.160 This is also an indication of the center-
stage occupational health safety and environmental issues ought to be occupying in 
a global economy warranting the linking of trade investment and labour as an aspect 
of good practice in international economic relations.  
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Part II  AN ECONOMIC APPROACH TO OSH 
 

‗In the last quarter of a century, economists and legal scholars, using 
economics have turned their attention to many areas of the law to 
supplant the traditional legal analysis. Their basic premises are that legal 
rules  and institutions should be designed to facilitate economic 
efficiency, that they should make the greatest use of competitive markets 
and that in the absence of  such markets, should ‗mimic‘ what 
competitive markets would do‘. 

          M.Polinsk
161

 

 
7.0 Background 
 

In part one, we had a holistic look at OSH in SADC from a policy stand point, 
highlighting why OSH is good for the region. In this section we carry on the 
discussion with an emphasis on methodological conceptualisation of OSH regulation 
in the region. We try to make out a case for an economic approach to OSH that 
would be desirable for policy design, measurement and impact assessment. 
 
7.1 Introduction 
 

The statement above speaks volumes, and to those unfamiliar with the 
jurisprudence of economic reasoning in the study of law only serves to make the 
whole exercise unattractive. This is understandable if one considers the traditional 
approach to a lawyer‘s training. Oliver Wendell Holmes once said that ‗for a logical 
study of law, a black-letter man is a man of the present, but a man of the future is 
the man of statistics and economics‘.162 It appears that the future he spoke about 
has arrived with a basket full of solutions and problems.163 However it would be 
naïve to dismiss this approach wholesale and the way forward is to examine the 
contributions the man of statistics and his tools can bring to the logical study of 
law.164 Any student embarking on the study of law and economics will discover that 
the most interesting aspect of this approach is its inspiration to place the study of law 
on a scientific basis, with coherent theory, precise hypotheses deduced from the 
theory, and empirical tests of the hypotheses.165 In this discussion we intend to 
highlight some of these benefits in as far as they relate to the world of work in the 
SADC region.166 Law is a social institution of enormous antiquity and importance and 
there is no reason why it should be amenable to scientific inquiry. In the same vein 
‗economics‘ is the most advanced of the social sciences and the legal system 
generally, and OSH in particular, contains many parallels to, and overlaps, with the 
systems that economists have successfully studied. While there have been many 
studies that apply economic analysis to regulation167 and in particular in the area of 
OSH,168 there has been a scarcity of a comprehensive economic study of OSH.169 In 
broad terms, there are three big questions that need to be addressed, i.e., how to 
give more visibility to the economic role of OSH within the enterprise,170 how to 
respond to the dramatic changes taking place in the world of work; and how to 
extend OSH research, advocacy and intervention to the developing world.171 Within 
the enterprise the two obstacles to be overcome are the identification of the invisible, 
or indirect, costs of ill-health and the allocation of these costs to the activities that 
generated them so that they do not appear as overheads.172 Society‘s task is to 
internalise as much of the external cost as is practicable, so that the incentives for 
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the firm correspond more closely to the needs of society i.e. decent work.173 While 
the general framework is clear, the details of how these goals are to be pursued are 
not, and would require further research.174 These are some of the questions that we 
will be reflecting on in this discussion. 
 
8.0 Conceptual Framework 
 

Economics, so it is alleged by commentators like Richard Posner, seem to have 
found a vacant niche in the intellectual ecology of law and is rapidly filling it.175 It is 
usually maintained by adherents of the Chicago school of thought that even when 
the surface language of judicial opinions is not overtly economic, the underlying 
rationale of [common] law adjudication is economic in nature.176 According to this 
reasoning, common law doctrines form a system for inducing people to behave 
efficiently, not only in explicit markets, but across the whole range of social 
interactions. In settings in which the cost of voluntary transactions is low, common 
law doctrines create incentives for people to channel their transactions through the 
market. In settings in which the cost of allocating resources by voluntary transactions 
is prohibitively high making the market an infeasible method of allocating resources, 
the common law prices behaviour in such ways to mimic the market.177 Put the other 
way, the true basis for legal prohibition is economic efficiency and not some other 
normative conception.178 By extension one can then safely say that the law punishes 
a thief, not because theft is in some non economic sense wrong, but in order to 
persuade the thief to use the market.179 
 
In relation to OSH the concept of efficiency should be considered in relation to a 
system of regulation. A system is a set of elements that operate in harmony with one 
another towards achieving an aim. Each element has certain defined functions (i.e., 
the type of activities it is to carry out) and certain defined relations with the other 
elements in the system.180 These relations may be hierarchical or functional 
(including coordination relationships). If hierarchical relations are weak or non-
existent, adequate operation of the system will depend on coordination relationships, 
such that the governing principle of a hierarchical system comes to be a principle of 
‗harmony of action‘. 
 
A system element is efficient if it makes best use of the resources at its disposal in 
order to carry out its functions. A system is efficient if its design (the types of 
elements and their inter-relations) is appropriate and if each of its elements is in turn 
efficient. A system or any one of its elements is effective if it produces the desired 
results (in relation to its objectives). It should be noted that a system can be efficient 
but ineffective if it does not have available the required resources (in terms of quality 
and/or quantity). A system may have sub-systems within it. Each sub-system is a 
system within the main system that aims to carry out one of the latter‘s essential 
functions. Criteria of efficiency and effectiveness are equally applicable to any sub-
system. The ‗harmony‘ of the system depends on how well sub-systems 
complement each other and how well their actions are coordinated. A system is self-
controlled if it can modify (plan) its actions in line with changes in its field of 
operation, i.e., if it can adapt to change in order to optimise its effectiveness. 
Obviously, for this to hold true the system must be able to obtain information about 
its field of work and to assess it (frame a ‗situation diagnosis‘). Gathering and 
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assessing information is therefore an essential function of a self-controlled 
system. Using the system concept SADC can design its health, safety and 
environmental policy in line with its resources181 to compliments its goals of 
improving the living and working standards in member states.182 
 
One possible criticism that can be laid at the door of the economic school of thought 
on law is that it ignores the foundational basis of law. The purpose of the institution 
of law is not simply to attempt to mimic the perfect market in order to achieve the 
most economically efficient result. Any action of the legal system must import strong 
notions of justice, fairness and morality, especially in judicial decision making. Such 
notions should have a greater bearing on judges who set the wheels of the legal 
machine in motion, than some abstract goal of maximising social wealth. The lack of 
consideration of fairness and morality, tenets of a legal system designed to protect 
fundamental rights, is a serious flaw of the economic analysis of law. 
 
The second problem of the normative application of the economic model to law is 
that whereas perfect markets flourish in a highly decentralised environment, law 
requires a highly centralised mechanism (the state) for its efficacy. Despite such 
criticisms it does provide a valuable tool in understanding corporate response to 
regulation and it richly informs policy formulation in the area of regulation. Wholesale 
disregard of the economic analysis of law would be tantamount to throwing away the 
baby with the bath water. 
 
Consider for a moment one of the classical definitions of law: 
 

'Law is an obligation backed by a state sanction’183 
 
Others such as Allot184 take the view that law is a system of rules and that in the 
juristic world in which we live these rules are restricted to rules about behaviour and 
to avoid an over-extension of the term of law, the behaviour meant is the behaviour 
of persons in a political society, and to avoid legitimating the illegitimate, only rules 
made by a competent and legitimate authority within that society may be called rules 
of law.185 The debate as to what law means is unceasing and so is the ensuing 
confusion.186 We will not venture into that debate as it is outside the scope of this 
discussion. Suffice to say that lawyers and jurists would approach such a question 
by consulting intuition and available facts.187 In this definition it is apparent that law 
has a contextual definition i.e. largely influenced by the context in which it used. 
However a common denominator ought to be maintained, i.e. legitimacy derives 
from a political society.188 The distinguishing feature from other social norms, 
according to the positivists view is the use of sanctions to back up an obligation189 
transmitted by legal rules.190 
 
Reflecting further on the concept of law a word or two might be in order. The term 
law has many meanings depending on the context in which it being used.191 In 
common law traditions (of which most SADC states share) it refers to state law 
maintained through state institutions.192 This law is seen as a normative and 
institutional system, which is distinguishable from other social phenomena.193 In 
other systems, such as the African legal system, law includes state law, custom and 
customary law and other social codes194 that have from time immemorial been 
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reputed to be responsible for enhancing social cohesion.195 In this formula law  not 
only has a social feature  but also a psychological element i.e. people have a sense 
of being bound not for fear of sanction but rather as a social imperative and the  
validity of the said law is accepted unquestionably. This clarification is crucial for any 
theorising on how best to adapt common law to African legal systems. It also throws 
light on why a wholesale transplant of foreign law into areas such as SADC may be 
an unhelpful exercise. For the present discussion law is used here to refer to any set 
of observed social norms, thus the law of the state, international law as well as 
community law, in as far as these incorporate local social norms.196 
 
8.1 Methodology 
 

Lawmakers and Judges often ask, 'how will sanctions affect behaviour?‘  If punitive 
damages are imposed upon a maker for a defective product, what will happen to the 
safety and price of the product in future? Lawyers would answer this in 2006 as they 
did 201 BC - by consulting intuition and any available facts. Economics provide a 
scientific theory to predict the effect of legal sanction on behavior. For economists 
sanctions look like prices and presumably people respond to these prices by 
consuming less of the expensive goods and so presumably people respond to 
sanctions by doing less of the sanctioned activity. This sounds too simple an 
assumption.197 Its value to a legal inquiry lies in its provision of a scientific theory for 
forecasting response to law. This is no less pivotal in economic law as it in business 
forecasting. For these reason it is possible to resort to methodologies of economics 
for a rational theorising on issues of law and regulation. For instance, suppose a 
manufacturer knows that his product will sometimes injure consumers.  How safe will 
he make the product?  The answer will depend on two costs. First, the actual cost of 
safety which depend in turn upon facts about, design and manufacture, and the 
implicit price of injury to consumers imposed through the manufacturer‘s legal 
liability.198 
 
Liability is a sanction for injuring others. In other words it is the device society uses 
as a means of reducing the risk of harm, by threatening those who are potential 
injurers with having to pay for the harm they cause.199 In this the producer will need 
the help of lawyers to estimate the implicit price of the harm caused. After obtaining 
the needed information, the producer will compare the cost of safety with the implicit 
price of accidents.200 To maximise profits the manufacturer will adjust safety until the 
actual cost of additional safety equals the implicit price of additional accidents. This 
helps us understand how companies respond to legislation and regulation. Such an 
understanding is vital for policy formulation as well as legislative forecast in terms of 
achieving the desired goals. 
  
Economics provide a behavioural theory to predict how people respond to changes 
in law.201 This theory surpasses intuition, just as science surpasses common sense. 
In addition to a scientific theory of behavior, economics provides a useful normative 
standard for evaluating law and policy. Laws are not just arcane technical 
arguments; they are instruments for achieving important social goals. The economic 
perspective on OSH standards and practices encompass both causes and 
consequences. The role of economic factors in the epidemiology of workplace ill-
health and the effects this has on the economic prospects for workers, enterprises, 
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nations, and the world as a whole. It is therefore a very broad perspective, but it is 
not complete, because neither the causation nor the human significance of OSH can 
be reduced to its economic elements. The task in any such inquiry should be to 
indicate the contributions economic analysis can make to the understanding and 
management of OSH and how this can complement the same in the SADC region as 
it moves towards economic integration.202  
 
Economics means one thing to those instructed in the discipline and another to the 
uninstructed. When most people hear the word economics,203 they think it has to do 
with the management of money. In particular, "the economics of OSH" suggests for 
many little more than "how can better working conditions be made profitable for 
business?‖ Economics is a social science i.e. a systematic study of human actions in 
a social context. It is distinguished from other social sciences, such as political 
science, psychology and sociology, by the kinds of actions and social institutions 
with which it is concerned. Briefly, the actions that economics is concerned with are 
the choices people make when faced with scarcity and the social context are the 
rules, laws and customs that tell which choices are permitted and which are 
forbidden.204 Economics has two general features that distinguish it from other social 
sciences such as law. First it focuses primarily on the economy, the ways in which 
individuals and communities produce, distribute and consume goods and services. 
Economists generally assume that all decisions are made in a "rational" manner, 
where rationality [usually bounded rationality] has a very specific meaning. To be 
economically rational, a decision-maker is: 
 
(a) Outcome-oriented, basing his or her choices entirely on predicted consequences 

of each action, and  
(b) Systematically calculating, estimating the probability of each possible outcome 

and assigning each a positive or negative value.205 
 
Because of this, the calculus of costs and benefits plays a central role in economic 
reasoning. Of course, this is not an entirely accurate account of how decisions are 
made in the real world, and in many situations, calculations of costs and benefits 
play a minor role. This calls for a holistic approach that encompasses a sociological 
approach that treats law as a social phenomenon and studies it in its social milieu. 
Proponents of this school of thought such as Roscoe Pound206 and Marx Webber 
view law as an instrument of social engineering and assert that human behaviour is 
to a large extent shaped by social norms of which law is the highest. We will shortly 
discuss these concepts as they bear on OSH.  
 
As will become apparent, while conventional economics does not provide a 
complete explanation of human behaviour, its explanations will be more effective 
where market competition is increasingly producing direct consequences for OSH. 
The calculus of OSH will help map out a way of resolving the dilemma over profit, 
investment and work place health and safety in the region as it takes steps toward 
integration. 
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9.0 Benefits of an Economic Approach 
 

Broadly speaking, there are three general purposes that economics can serve for 
OSH. First, identifying and measuring the economic costs of occupational injury and 
disease can motivate the public to take these problems more seriously. This is true 
at all levels, from the enterprise that may be only dimly aware of the toll that worker 
ill-health takes on its performance to national governments that may not realise the 
impact of OSH problems on economic growth and development and the usual 
government budgetary constraints that it imposes, let alone the burden that the tax 
payer bears through health and other social provisions.207 In effect taxpayers may 
find themselves subsidising private economic actors who create OSH hazards, 
through public health and asocial security services. 
 
Secondly, understanding the connections between the way firms and markets 
function and types of OSH problems that arise is crucial for the success of policy 
formulation and implementation at any level of socio-economic engagement. This is 
crucial in the wake of economic liberalisation where non-state actors such as TNCs 
are directly responsible for a significant portion of economic management, once the 
preserve of the nation-state. Why conditions are better in some sectors or regions 
than others, and why are particular groups of workers at greater risk? What is the 
likely effect of changes in social insurance coverage, government regulation, or, for 
that matter, new international patterns of trade and investment? As the pace of 
economic change picks up throughout the world, these questions need to be 
addressed on a continuing basis and the economics of health and safety plays a 
crucial part. Finally, as important as the protection of worker health and well-being is, 
it is not the only objective of modern society. Economic analysis can help show 
when safeguarding working conditions is complementary to other social goals, and it 
can illuminate the tradeoffs when it is not. 
 
10.0 The Cost Element 
 

For all of these goals, a central concept is that of costs. On the one side, we have 
the costs of improving the conditions of work, in order to reduce the incidence of 
occupational injury and disease. On the other, we have the costs of not doing these 
things.208 In a world of scarcity,209 it is rare to get something for nothing. The key 
cost concept in economics is that of opportunity costs – the cost of doing something 
as measured in terms of the value of lost opportunity to pursue the best alternative 
activity with the same time or resources. In some cases the opportunity cost of doing 
something can be measured in terms of money out the pocket. In other activities 
with no money measurements, opportunity cost could be measured in terms of lost 
times. For instance the time spent for occupational injuries and ill health is the loss 
of the opportunity to spend the same time on production. For this reason economic 
analysis can play a vital role in understanding and formulating OSH regulations and 
legislation. For purposes of the present discussion we will not go into analytical 
discussion of the cost concept, as that would be outside the scope of our present 
discussion. Suffice to say that there are many kinds of costs, whose distinctions are 
important for our present discussion. Let us take a quick look at some of the costs 
that could be associated with OSH. 
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10.1 Economic vs. Non-economic Costs 
 

Economic costs are those that can be expressed in monetary units. They include the 
costs paid or expected to be paid by individuals and organisations acting within the 
economy, as well as the monetary values implicit in activities undertaken or 
foregone. Economic costs are no less real, but for one reason or another cannot be 
captured in monetary terms. In the case of injury and disease, the non-economic 
costs are above all the subjective costs of pain, fear, and loss suffered by the 
victims, their families, and their immediate communities. For shorthand they are 
referred to as the "human costs" of ill health or premature death. In addition, it 
should be recognised that the loss of life and health is often opposed for reasons 
that are not reducible to their cost in either the economic or non-economic sense. 
This is particularly the case when standards of social justice are violated: what may 
make a particular injury unacceptable, for instance, may not be (only) its cost, but 
also the fact that it could have been prevented but wasn't, due to the employer's 
obsession with making the greatest possible profit. 
 
10.2 Private vs. Social Costs 
 

If the costs of worker ill health, to whomever they might accrue, could be added up; 
this sum would be the full social cost. "Society" has traditionally been thought of as 
equivalent to the nation, but it makes increasing sense to think of the entire world as 
our society and indeed, it is not uncommon to talk of a global village in the face of 
increasing economic integration. Within this overall accounting, however, costs fall 
on different parties. The particular portion of the cost paid by any one individual or 
organisation is called the private cost, and this is the cost relevant for decision-
making on that level in so far as the decision-maker is economically rational. Three 
points should be borne in mind. 
 
First, private costs do not necessarily enter into the social cost, because they may 
be offset by benefits to other members of society. Suppose, because of a 
catastrophic industrial accident, a firm loses half its market share. This constitutes 
an enormous private cost to the firm, but if the sales are taken up by other firms this 
is not a component of social cost. If the firm suffering the accident were more 
efficient than its competitors, however, the increase in the cost to society of 
supplying the goods (a much smaller sum) would qualify as social. Second, not all 
social costs appear as private costs. For instance, a significant portion of the 
medical cost of occupational injury and disease in the industrialised countries is 
indemnified by social [compulsory in countries like Malawi] insurance systems. Who 
pays this cost and how? Some of it can ultimately be traced to specific contributors, 
but the cost may be so spread out as to be invisible at the private level. Imagine that 
the insurance system borrows money to finance the extra cost, and that the ultimate 
effect is to reduce the funds available for other projects--how would this be allocated 
to particular individuals and organisations? Rather than pursue such hopeless 
investigations, it is safe to simply say that the cost is social. Third, the possibility for 
social costs to be borne by one group or another gives rise to the concept of cost 
shifting. A firm, for instance, may try to reduce its exposure to OSH costs by shifting 
some of them to their workforce, to other firms, or to society as a whole. 
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10.3 Financial vs. Implicit Cost 
 

Earlier, it was suggested that all economic costs could be expressed in monetary 
units, but not all take the form of actual money changing hands. When monetary 
payments are made, we can speak of a financial (or out-of-pocket) cost, but these 
are often dwarfed by costs that can be inferred from their effects and given 
estimated monetary values. Consider, for example, an accident to a worker that 
results in medical treatment as well as damage to a machine. The firm may pay 
"real" money to the health care provider; this is a financial cost. But if the useful life 
of the machine is reduced by two years, and if there is no other factor to attribute this 
to other than the accident, the increased depreciation is also a cost, just as real 
despite being an inference. Ultimately, from an economic point of view, financial 
costs are potentially deceptive, since, as we have seen, they may be more or less 
than true social cost. Only the inferred cost of an event in terms of all its impacts on 
society, based on full information and careful analysis, can be a satisfactory basis for 
social cost. Economists refer to this as the opportunity cost- the difference between 
the value of the goods and services available to society with or without the event, 
decision, etc. Mostly costs of occupational injury and disease to workers and those 
who care about them are non-economic. There is no need for economic calculation 
to replace the deep human emotions that arise when life is unnecessarily shortened 
or impaired.  
 
11.0 Costs to Enterprise 
 

It is a principle of health and safety management that the vast majority of accidents 
(and this would clearly include diseases as well) are attributable to the conditions of 
work, not the performance of work. In a sense, this is a semantic dispute, since even 
highly dangerous conditions might be regarded as "safe" if work were always 
performed with exacting attention and precision. But the goal of OSH management 
is to make the job appropriate to the capacities of the workforce, not to find ways to 
exclude most workers from most jobs. Hence it is customary to view the decisions of 
the employer concerning what production methods to use, how to implement them, 
and how to incorporate safety and health concerns as the decisive focus of OSH 
policy. From this perspective, the reason that we are interested in the economic 
costs of poor working conditions is that they provide the material incentives for 
improving those conditions. Not all costs will do, however. There has been 
considerable confusion surrounding how to classify the costs to firms, and economic 
theories distinguish between costs that do or do not enter into these incentives. In a 
nutshell, to provide effective incentives for the improvement of safety and health 
conditions, the costs of ill health must be economic, internal, variable, and routinely 
visible. For the present discussion we will not go into analytical details of these 
aspects of costs as this is beyond the scope of our discussion. What we have done 
is to indicate and set out a conceptual framework for the discussion of the role or 
place of OSH in SADC‘s economic integration agenda. One concept that is worth 
understanding is regulation. The whole idea of OSH is to regulate conditions of work 
for the benefit of the workforce, the environment and public health. 
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12.0 The Burden of Costs 
 

There are two main economic costs that result from disability and premature death 
at work. The most important is the worker's lost wages during the period of absence 
from work and possible reduced wages after return to work, either of which may or 
may not be a social cost, depending on whether otherwise unemployed substitute 
workers are found to do the same tasks. Research for the United States has found 
that disability plays an important role in economic outcomes. Approximately one in 
every ten workers has a disability that limits the amount or kind of work that can be 
performed. The rate of participation in the labour force for disabled workers is about 
2/3 that of the non-disabled, and only half of the likelihood of being in a full-time 
job.210 While the ratio of disabled workers' earnings to those of the non-disabled 
varies from country to country and locality to locality, ominously for developing 
countries, the earnings ratio falls for workers with less education,211 Haveman and 
Wolfe (1990) found that disabled workers with eleven or fewer years of education 
made on average only 1/3 the wage of comparable non-disabled workers. Part of 
this employment and wage gap represents the diminished productivity of the worker 
following a disabling illness or injury, but a substantial part also represents 
discrimination.212 This bias is now almost religiously accepted as a human right 
wrong and illegal. This is covered by international law as well as domestic law in 
member states in the region.213 From a social cost standpoint, it is often assumed 
that lost wages are a reasonable indicator of lost worker productivity. 
 
The second major economic element is the cost of medical treatment and care 
during the period of disability, and rehabilitation. In countries with well-developed 
social and health insurance systems most of these costs are easy to measure, but 
there are also household costs that can escape detection. In one US sample 
(provided by Weiler), for instance, one in six injured workers needed some other 
family member to take care of him or her, and almost 2/5 required other family 
members to perform some or all of their household tasks. Even though these 
contributions of time and effort by the families of injured workers have no prices in 
the marketplace, they certainly represent economic costs.  
 
We can expect that the invisible cost of care plays a much more important role in 
developing countries, and that failure to measure it leads observers to falsely 
conclude that the economic costs of poor health are low. Assigning prices to care by 
family members is not difficult in principle: we could either use the going rate for 
similar work in clinics, rest homes, etc. or we could estimate the opportunity cost of 
the time spent on care. This may sound simple in principle but in the case of the 
SDAC region a major obstacle would be illiteracy and innumeracy rates among the 
people concerned, let alone lack of resources on the part of states to carry out a 
disciplined quantification of such costs. This is particular true in the case of HIV/Aids 
that is exerting enormous pressures on productivity either through absenteeism due 
to sickness or funerals. The prevailing view unfortunately does not view HIV/Aids as 
an occupational issue. As a result it is easily left out of the economic equation for 
OSH. 
 
Remarkably, this invisible medical cost has never been quantified nor is it taken into 
account by courts in work related personal injury cases. This would be an important 
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factor for the courts to take into account. The effect would be, to not only do 
justice to the victims, but it would also push insurance premiums up and in the 
process would make employers more careful as a cost cutting measure. These are 
not the only economic costs, however. In a fascinating study employing a unique 
data set drawn from workers in the U.S., Morse et al. (1998) compared social and 
economic outcomes between workers who had and hadn't reported work-related 
Musculoskeletal disorders (WRMSDs). Some of their results are reproduced below. 
 
Table 1 
 

Percentages of WRMSD Cases and Controls Reporting Socio-economic Outcomes 
 

  WRMSD Controls Odds Ratio 

Promoted 7.9 16.0 0.45 

Divorce 7.1 3.9 1.91 

Moved for financial reasons 6.4 2.8 2.41 

Lost home 3.1 0.9 3.44 

Lost car 4.4 1.9 2.45 

Lost health insurance 6.6 3.5 1.91 

 
The odds ratio in the fourth column indicates the relative likelihood of a worker with 
WRMSD reporting the outcome, relative to a worker in the control group. All of these 
ratios were significantly different from 1 (equal odds) at the 95% level, except for the 
last one (health insurance), which was significant at 94%. All of these outcomes are 
economically important. Failing to be promoted is a source of lost income (as would 
be divorce, especially for women), while being forced to move, losing one's home or 
car, or losing health insurance can lead to increased current or future expenses. Not 
all of these could be given dollar values, but clearly some of them can. Considered 
as a group, these typically hidden costs of chronic occupational injury may even 
outweigh the direct costs in foregone wages due to absence from work.  
 
Even more alarming is the relationship between occupational injury and dependence 
on public assistance. Quinlan and Mayhew (1999) cite two studies, one for Australia, 
the other for British Columbia, that show nearly a fourth of all recipients of workers 
compensation ultimately ending on the welfare roles, making this the third most 
important route to welfare (after being a single mother and being unemployed).214 
This represents a tragedy for the workers involved and also suggests that part of the 
economic costs is being shifted from the workers compensation system, which is 
employer-funded, to the general taxpayer. Presumably the role of welfare is even 
greater for victims who, due to lack of coverage or for some other reason, never 
received an award from workers compensation in the first place.  
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Given the substantial economic costs imposed on the victims of occupational 
injury and disease, as well as their family and those in their immediate community, 
who is likely to pay them? As we have seen, the worker unavoidably pays many of 
these costs, but lost wages and medical costs are often reimbursed, in whole or part, 
by workers compensation215 or a similar social security arrangement. It could be 
said, in fact, that, from an economic point of view, the coverage and adequacy of 
workers compensation is the single most important determinant of who bears the 
cost burden of occupational ill health. In addition to bearing the human costs of ill 
health at work, workers and their families shoulder much of the financial cost as well. 
This cost takes easily measured but also easily overlooked forms, and it falls with 
particular force on the most exposed segments of the workforce: migrant workers, 
women, children, and workers in precarious or non-standard employment. The ILO 
has promulgated the principle that the employer should pay for the economic costs 
of occupational injury and diseased, but because of the shortcomings of workers 
compensation, this principle is increasingly violated.  
 
13.0 Conclusion 
 

It is clear that an understanding of how firms and TNCs respond to regulation is 
crucial to the configuration and formulation of enforcement strategies for OSH at all 
levels of economic engagement. Since OSH is an aspect of the social regulation of 
the market, it is crucial for policy makers to bear in mind that firms and corporations 
exist primarily for profits216 and not as charities. For this reason a sensible balance 
must be maintained between trade and investment retention and public protection. 
From such an understanding it will be difficult to play down the economics of 
occupational health and a safety at any level of economic engagement.  
 
Economic actors such as TNCs are aware that they benefit from the protection of the 
law in host states and that law is a collective expression of society‘s expectations 
and goals, which it intends to achieve, i.e. social harmony and well-being,217 and 
health and safety which in this regard ranks high on a priority list. This understanding 
will facilitate the tripartism in industrial politics. This would be reinforced by the 
realisation of the knock on effect on efficiency and productivity of occupational 
injuries and ill health. Health and safety is an indispensable part of an integration 
process and an economic perspective on social issues would invaluably inform 
policy debates. 
 
The question of cost in OSH is equally important. When people become aware of the 
costs forced on them in whatever form, they might take initiative towards the 
promotion of OSH either singularly or collectively as civil society218.Finally the 
methodology of economics has a valuable contribution to make to an understanding 
of OSH law and its development in the region.  
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